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“Dignity was the First to
Leave®:* Godinez v. Moran,
Colin Ferguson, and the Trial of
Mentally Disabled Criminal
Defendants

Michael L. Perlin, J.D.

This article considers the Colin PFerguson teisl in the
context of the United States Supremie Court’s decision in
Godines v, Moran, establishing a unitary standard for the
determinations of competence to stand trial, competence
to plead guilty, and competence to waive counsel. The
Ferguson trial was widely scen as a *‘charade.”’ [ arguc that
the Ferguson spectacle was the inevitable denrouement of
the Godinez decision. I then look at the Ferguson trial
:(lihro_t:gil contemporancous press and television coverage)
under the fiters of *‘sanism® and “‘pretextuality.” 1
conclude that the *‘dignity®’ value--n prerequisite for a
_constin'itionally-ucccptablc fair trial—was, as a result of
Godines, lacking in the Ferguson case. '

I. INTRODUCTION

The public and the media rarely show interest in Supreme Court decisions in
mental disability law cases, Both are intensely interested in cdses involving famous
litigants in.which mental disability is an-issuc {John Hinckley being the most
celebrated case, and Susan Sriaith. s:.mng as a more recent example) or in which an

individual mcntally dmablcd person’s ¢asc is seen as somehow emblematic of a
* flawed social policy (the $a5as ‘of Larry Hogue, and before that, Billic Boggs, known

also as Joyce Brown, on the Upper West Side of New York City being two
provocative examples).! If the Supremc Court were 1o dLCldC, for instance, that
involuntary civil commitment was unconsutut:onal {which it will never do) or that

*From Bob Dy]nn, Dignity (c. 1995), . ’
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the use of the insanity defense was unconstitutional (which it can never do), such
storics might conceivably be the tead articles on' the front page. of the New York

“Times or the Washington Post. But other cascs generally pass with little attention,
~ unless fas in the zoning cases of Ciy of Cleburne v. Cleburne Living Genter 2 or the

more-recent Gity of Edmonds v. Oxford Haouse?) there are wide implications beyond
the narrower world of mentral disability law.

And so it was when the Supreme Court decided Godines v. Moran in the spring of
1993.4 The Supremé Court has, for over a decade, been fascinated with the
interplay benween mental disability and the criminal trial process.® It has issued a
lengthy scrics of decisions dealing with such issues as the privilege against self-
inerimination, the interplay between competency and the death penalty, the right of
an insanity defendant to refuse the imposition of antipsychotic medications during
trial, the application of the right to refuse Lreaument 1o convicted prisoncrs, the
constitutionality of statc laws allowing for the continued retention of insanity
acquittees who are no longer mentally ill, the constitutionality of state laws allowing
for the retention of insanity acquittees for longer periods of time than the maximum
to which they could have been sentenced had they been convicted of the underlying
charges, the allocation of the burden of proof in a competency to stand trial
proceeding, -and more.b Few drew much attention {except perhaps for these
involving insanity acquittees, and there the atiention was primarily collateral to the
facts of the Hinckley casc). And Godines was another in this serics.

- In Godines, the Supreme Court, per Justice Thomas and over an impassionced
dissent by justice Blackmiun, held that the standard for determining a defendant’s
competency to plead guilty or to waive counscl. was the same as the standard

employed to determine his comperency to stand trial.” The decision reversed a

Ninth Circuit finding that the former inquiries were be more searching and that
they obligated the trial judge. o determine whether the defendant had the capacity
for “reasoned choice’” among the alternatives offered to him, a capaciry that would

‘sequire “a higher level of mental functioning than that required to stand trial.”® A

unitary competency finding in criminal cases was all that was constitutionally
required, the Supreme Court ruled, concluding that there was “no basis for
demanding a higher level of competence” for defendants who chose to plead guilty
or waive counsel.’

2 479 1.5, 432 (1985) (suiking down restrictive zoning ordinance).

3 {15 §. Cr. 1776 (1995) (munitipal zoning code's definition of a “family” not 2 maximum occupancy
restriction exempt from Federal Fair Housing Act Amendments banning discrimination against disabled
persons). )

4113 8. Ct. 2680 (1993). L -

5 Sec generally Michael L. Perlin, The Supreme Coun, the Mentally Disabled Criminal Defendunt, and
Symbolic Values: Random Decisions, Hididen Rationates, or Dectrinal Abyss¥ 29 Ariz. L. Rev. 1 (1987).

& See, respectively, Estelle v. Smith, 451 U.8: 454 (1981); Ford v. Wainwrighy 477 U.S. 399 (1986);
Penry v. Lynaugh, 492 U.S. 302 (1989); Riggins v, Nevada, 112 5. Cr. 1810, (1992); Washingtun v.
Harper, 494 U.S, 210 (1990); Foucha v. Louisiana, 112 §. Cr. 1780 (1992); Jones v. United States, 463
U.S. 354(1983); Medina v. California, 113 5. Cr. 2572 (1992}, Sec gemerdlly Muctant L. PERLIN, Law
AND MENTAL DisaBIUTY ch, 4 (1994). : me e

T Godinez, 113 S.Ct. at 2686. See generally 3 MIcHAIK L. PERLIN, MENTAL DiSAMUTY Law: CiviL aNp
CRIMINAL (1989), §514.20A-14.21 {1995 Supp.). _ ) L

* Moran v, Godinez, 972 F. 2d 263, 266-67 (9th Cir. 1992), rev'd, 113 S, Cr. 2630 (1993).

¥ Gudinez, 113 8. Ct. a1 2686, o i Sl -
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At the time, Godines was seen s yet another Suprenie Court criminat procedure
victory for prosecutors, and as a means of insuring both more convictions and fewer

* appellate reversals of convictions. If all that was required was a finding that the'
 defendant could mect the incompetenicy to stand trial test of Dusky v. United States

(that the defendant had 2 “rational understanding ‘of the proceedings'™)," then it
would be likely that more mentally ill-but-legally-competent defendants would
plead guiity and would waive counsel. In both instances, more convictions—
convictions now nearly impervious (on these grounds, at least) on appeal—would
flow. I '

Godinez has inspired surprisingly little critical commentary. A few student notes
critiqued it (though others praised it); a piece by forensic psychiatrist Alan Felthous
carefuily analyzed it, and found it wanting.!! Yet, compared 1o the outpouring of
commentary that foflowed the decisions in Rigeins v. Newvadu (un the right of the
insanity pieader to refuse medication at trial}*? or Foucha v Lowdsiana (on the
constitutionality of statutds allowing the continued retention of no-longer-mentally-

* il insanity acquittees),' the decision virtually passed without notice.

This, in retrospect, should probably not have been surprising. The public’s
obsession with the use of the insanity defense is probably matched by its profound

disinterest in the role of incompetency in the criminal trial process.' There are

reasons for this: although incompetency is raised in far more cases than is the
insanity defense, courts rarely find defendants to be incompetent.'* When they do,
prosccution is usually simply deferred {with the defendant in pretrial custody) until
the defendant regains his competency to stand trinl;1? if it is unlikely that the
defendant will regain his competency in the “foresceable future” (a category
reserved for the most scriously mentally impaired), it is most likely that he will be
commitied to a secure forensic hospital for a lengthy stay {in many cascs, 2 lifetime
commitment).!8 In such cases, defendants may very well simply “fade away" from
public consciousness, Defendants in this category rarely are the “type’ of
defendants who commit  the . highly-publicized acts  that have generated

1 362 UL.S. 402, 402 (1260}, quored in Godines, 113 5. Cr. at 2686,

1! For students” notes, see Brian Boch, Notwe, Fourteenth Amendment—the Stapdard of Menta! Competency
to Waive Constitetional Rights Vérsus the Compeiency Standard 1o Stand Trial, 84 J. Cris. L, & CrisuNoL.
883, 883 (1994) (Godines is a “correct| 1" decision); Luke Vadas, Note, Godinez v. Moran: An fmane
Rule for Compeccncy? 39 Loy. L. Rev. 603 (1994) (Godines leaves “unprotected the basic due process
rights of meneally ill ctiminal defendants™). For De. Felthous's analysis, see Alan Felthous, The Right o
Represent Oncself fucompetendy: Competency to Weaive Counsel and Conduct Oue's Own Defense Before and.
Afier Godinez, 18 MeNT. & Piys. Dis. L. Rup. 105, 110 (1994) (in Godinez, Supreme Court “misscd an
epportunity to promote reason, lugic, and justice in American jurisprudetice™). See also Sheila Taub,
Compeiency Standard Clarified, NATL 1.]., Oct 18, 1993, a1 25 (majority decision in Gedinez “"appears
be comtrary to much professional opinion, both lega! and medical, and to prevailing trends in the law"™).
12 Spe artices cited in 2 PERLIN, supra note 7, §5.65A,; at 99-100 n.1088.60 (1995 Supp.).

% S ariicles cited in 3 id,, §15.25A, at 207-09 n.479.46 (1995 Supp.).

1A search of the NEXIS/CURNWS dawbase in LEXIS revealed not 2 single contemperangous
néwspaper editorial comumenting on the decisiun. “The only law-review commentary has been the articles
cited.-srpra note 15,

18 See generafly MichatL L. PERLIN, “I‘m-:jimsrkuuuxc:-: OF 'THE INSANIIY DEFENSE 34 (1994); see alio 3

PN, supra note 7, §14.02, a0 206-07 n.l.

1 Broce Winick, Restrcturing Gompetency t Srand Trial, 32 UCLA L, Rev, 921, 922 0.3, 925 (1985).

Y See generally id. at 921=31.
18 Sy Jackson v, Indiana, 406.U.S. 713 (1972},
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:dntroversy over the jnsanity debate.!? In short, the public has never been terribly
interested in this area of the law, an apathy usually shared by the press and other
media. ' o .

The arrest and trial of Colin Ferguson, however, focused national atiention on
this question. Even withour the issues that are central to this article, Ferguson’s casc
1ad all the high eards of a media circus: a.mass murder on a New York City
:ommuter train by & black defendant who sought out white victims as his targers. 2
When the level of Ferguson's mental illness became clear, the picture was complete.
and publicrattention was intensified when Ferguson—relying (implicitly; at least)
»n Godinez-—chose to represent himself at his trial, and chose specifically to disavow
m insanity defense (based on a purported “black rage” theoty) proposed by his
mwyers, the high-profile William Kunstler and an associate.?! The spectacie of a
iighly intelligent but seriously mentally ill defendant opening to the jury,. doing
}irect and cross examination, and entering evidentiary objections, struck onlookers
15 yet another argument for the widely-held view (endorsed by many) that the
American judicial system was flawed beyond repair,?

And yet, public attitudes toward the Ferguson trial were dramatically different
rom those toward other mentally ill defendants. In other cuses, insanity pleaders
~verc seen as shamming, malingering, pulling the wool over the courts’ cyes, and so
.23 Here, the fact that Ferguson was allowed to represent himself—and his failure
o cnter an insanity plea-—was seen as a charade, a travesty of justice, or a sham.?! In
sther such cases, lawyers are regularly pilloried for their “sleazy” tactics in
sromoting mental state defenses (and once-in-a-lifetime cases such as the alleged
ase of the “twinkie’ defense in the Dan White case are discussed as if the use of
such a plea is common);?® here, the lack of counsel—cven a counsel so regularly
silified by the public as Kunstler—was seen as, for want of a better phrase, utterly
razy.?8 In short, Ferguson’s use of Justice Thomas’s majority opinion in Godinez
‘in one of the many ironies of this case, Ferguson has likened himself to Justice
I'hottias, as another victim of a “high-tech lynching’”)?. caused the public to
everse—alinost completely—many of the “sanist’” atuwmudes that are regularly
nvoked in “famous” cases involving mentally disabled .criminal defendants.

Why is this? And what are its implications for the development of mental |

lisability law, for the criminal trial process in general, for the ways that competence

? But see Henry Steadman et al., Maiuenance of an Insanity Defense Under Montana's “' Abolition™ of the
‘nsanity Defense, 146 AM. J. PsycuiaTry 357 (1939) (after Montana abolished its insanity defense, the
itimate effect was that courts found more defendants who would likely been previously found not guiley
sy reason of insanity (NGRI) to be ingompetent to stand trial, and commitied thetn to the same forensic
naximum securnity facilities to which NGRI acquitiecs were previously scat).

3 DeWayne Wickham, Line Hetween Justics, Revenge, Gannet News Service, Feb. 2, 1995,

! David Van Bicman, A Foo! for a Glienz, Ttmg, Feb, 6, 19935, at 66, ) . .

? Larry McShane, Ferguson's Defense of Himself May Be Grounds for Appeal, AUSTIN (TX) AMERICAN-
STATESMAN, Feb. 19, 1995, at A9. ’

* PERLIN, supra note 15, at 111-12.

1 McShane, supra note 22.

* PHRLIN, supra note 15,

% WicShane, supra note 22.

T Maurcen Fan, Ferguson Speaks: In Intervicw, Reiterares His Innocerice, NEwsDAY (MNassau-Suffolk cd.),
Mar. 17, 1995, at A6, N :

-
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is assessed, and for the way we generally construct mental disability? Does
Fergusqn's case truly hoist Justice Thomas by his own petard? Could Justice
Thomas have ever dreamt that the Godines decision would have led 1o the Ferguson
spectacle? And what can'we make of the public’s astonishing abourt face (rclating‘: w
it§ attitudes toward mental status defenses and the role of counsel in the criminal
trial process)- in this case? Finally, what do the perspectives of sanism and
prewextuality teach os about Godines and Ferguson?2s )

. In Part 1L, I discuss the Godinez case and plice it in the context of carlier
incompetency to stand trial case law. In Part 117, T discuss the Ferguson case, in the
context of Godinez, and consider how some of the “hidden factors” in Gudin,c'- may
be illuminated by the denorement of the Ferguson trial. In Pare IV, 1 consid;rl mf:
public attitudes toward the Ferguson triad, and try to “remd” lhkl.‘:l.;,ﬂ[[i[udc'i -in the
contexts of wha we know about both sunism arcl pretextuality, L conc[u‘dc that
ic conduct of the erguson wrisl was inevitable after the Godines decision, and Lh';l
in the end, the criminal trial process was seriously robbed of its needed ’dignity.‘ J

IL. THE GODINEZ CASEY

A. Introduction

Z.[’rufcssors James Lllis and Ruth Luckasson have appropriately characterized the
issuc of assessing the competence of guilty pleas entered by mentally disabled
defendants as presenting “one of the most difticulr doctrinal and practical problems
faced by the criminal justce system,” a difficuity reflected in the “shdrply dividcd"'
case law that has developed in this area.? Before Goudinez, courts traditionally had
ancrnlly recognized that the standard for competence to plead guiity is generally
h_1gh;<_:xf than fmf other sorts of consent or waiver,3! However, courts had split on the
s:gmﬁqant question of whether the standard to plead guilty is the same as, higher
than, or otherwise different from, the traditional standard for assessing comperence
to stand trial; for example, whether the defendarit has “sufficient préscnt ability to
consult \Yith his lawyer with a reasonable degree of undcrsmnﬁihg—and whether he
hasa r.fl__uo.na! as welt as factual understanding of the proceedings against him.?’3?
The majority view had held that there is no substansial difference, and thar the
same test applics in assessing the validity of a guilty plea.?? Most of these decisions

# Sce generally Michacl L. Perlin, The ADA and P o [rerbilitic
e . " -waith Me : - ? {
E)n%)!c? ST L & Hoswr 15 (1300 00) ersons.evith Memtal Disabilities; Caw Sanist Attitudes Be
s scction is generally adapred from Michael L. Perdin, A Mugjor Step Rackwards: Decipher
Godinez v. Moran, 2 Crust. Puac. L. Rew ; PN, supr: J' ; _ﬂk PERLIS, Sapan pow
;;“, §\§1.4.2€_JA-1'4.2I‘([995 pbiegy L, 89 (1994); PuriiN, supra note 6, §4.13; 3 PERLIN, supra note
ames Ellis & Ruth Luckasson, Mentally Retarded Criminal De radunts, 53 G ;
{ N ef RO, WaAsH, b b
;1]60 (! 985, see generally 3 PERLIN, supra note 7, §14.20, at 265569. ' st L Rev. 41,
- glhl& Luckasson, supra note 30, at 461,
usky v. United Stawes, 362 11,5, 402, 402 (1860}; see My 3 PERLIN, c 7,8
;1)1 ;.317.1 {1995 Supp.) (istng recent cases). ’ gcrlfra d R dupra miots T, $14.20, at 140-
¢e, e.g., Malinauskas v. United States, 505 F.2d 649 (51h Cir. 1974); Stinson v. Wainwri
A ; : § L H . Wa . TI0F.
2’;13 8'1 th Cir.), cert. _dm.md, 464 U.S. 984 (1983); United States cx re!, McGough v, Hcl\:::?gg; F.2d 355
it. 1975); Willianis v, Bordenlircher, 696 F.2d 464 (6th Cir.), cert. denicd, 461 U.é. 916 .(1983)'

PCO e iy ] - S - . .
l_34[’(\‘{"\5 Va\..u;nglgr:?ftﬂ N.E.2d 1167 (IH. App. 1982); State ex rel. Kessick v. Burdenkircher, 294 S.E.2d

5 o
- . <
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were merely conclusionary and bereft of any sort of doctrinal analysis. Only in People
v. Heral did a court offer substantive justifications for the unitary standard: that a
finding of competency to stand trial necessarily involved a finding thn!: a dcfcndu‘r.\t
was capable of waiving his constitutional rights, and a dual standard mlgbt create *'a
class of semi-competent defendants who arc not protected from prosecution because
they have been found competent to stand trial, but who are denied Lh-c lc,r:u:ncy of the
plea bargaining process because they are not competent to plead gulh:y. H '

This position was challenged, however, by a scries of cases involving both
mentatly il1*® and menally retarded® defendants. These cases suggested a separaie
test: “A defendant is not competent (o plead guilty if a mental [disability] has
substantially impaired his ability to make a reasoned choice amony the alternatives
presented 1o him and to understand the consegquences of Liis plea,”™ Such a test has
been employed by these courls that find it necessary for judges to "asswf a
defendant’s competency with specific reference to the gravity of the decisions with which
the defendant is faced,”?3 a test applauded by Ellis and Luckasson.? The rationale
for this more stringent standard was that a simple finding of trial competency was
not a sufficiént basis for finding that the defendant was able to “make [other}
decisions of very scrious import.”*? . ) o

-On the question of waiver of counsel, a significant amount of case law had also
developed over the question of the level of competency required for a;dcf‘cndant to
waive representation by counsel. Since the U.S, Supreme Court’s ruling in _Farerra
v Californiz,?! holding that 2 defendant has a federal constitutional right to

* represent himiself if he voluntarily clects to do so, courts have foc.uscd on the
question of whether a defendant has ““the mental capacity o watve the right to counsel
with a realization of the probable risks and consequences of his action.""‘2 :

* To meet such a standard, it is not nccessary that the defendant be technically

competent to represent himself but only that he be *“free of mental disorder which

would so impair his frec will that his decision to waive counsel would not b'e

voluntary.”* To this end, neither bizarre statements and actions,!? mere eccentric

behavior,?® nor a finding that the defendant had been diagnosed as a paranoid -

schizophrenic?® have been found in specific cases to be enough to establish lack of
capacity to represent oneself.

34 942 NLE. 2d 34, 37 (1l 1976), citing Comment, Competence to Plead Guilty: A New Standard, 1.974
Duke L. [ 149, 170, L . .

3 Sciling v. Byman, 478 F.2d 211 @th Cir. 1973); Steinsvik v. Vinzant, §40 F.2d 949 (¢th Cir. 1981);
State v. Walton, 228 N.W.2d 21 (fowa 1975). o

3 $ee United States v. Masthers, 539 F. 2d 721 (D.C. Cir. 1976). )

3 Seiling, 478 F. 2d ax 215; see also Schocller v. Dunbar, 423 1. 2d 1183, 1194 (9th Cir. 1970).

W Seiling, 478 F. 2d at 215. ) .

¥ Eilis & Luckasson, supra note 30, at 462-63.

® Seiling, 478 F. 2d at 214-15.

4 422 U.S. 806, 835 (1975). . . L

4 pegple v. Clark, 213 Cal. Rpur. 837, 840 (App. 1985) (emphasis in original). See generally 3 PERUN,
supra note 7, §i4.21, at 269-74, But se¢ I re Irwin, 529 MN.O.2d 366, 371 (Minn, 1995) (patient in
psychopathic personality commitment case had ho right to sclf-represcntation).

# Curry v, Superior Gourt uf Fresno Gounty, 141 Cal. Rpte. 884, 888 (App. 1977).

4 people v. Miller, 167 Cal, Rpr. 816, 818 (App. 1960).

 Curry, 141 Cal. Rptr. at B88.

# Srate v, Lvans, 610 P, 2d 35 (Ariz 1980).

~
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On the other hand, waiver of counsel should be “carefully scrutinized,”*? and the
record miust reflect that “the aceused’ was offered counsel and knowingly and
intelligently refused the offer.”t The court is required to conduct “morc than a
routine inquiry when making that determinations.”™ Thus, at least several courts
have found than the standard for self-representation is a higher one than the
standard for competency to stand wiad, 3 since “liceracy and 4 busic understanding
over and above the competerice to stand trial may be required.”?!

A New Jersey intermediate appellate court has thus considered the full range ol
pertinent issues:

Without the guiding hand of counsel, a defendant may lose his freedom
because he docs not how to establish his innocence. . . . Trained counsel is also
necessary to vindicaie lundamental rights tnn receive protection from rules of
procedure and exclusionary principles. . . . Where the doctrine supporting these
rights “has any complexities the untrained defendant is in no position to defend
himself.” _ ..

"T'hese considerations militate strongly in favor of exercising great caution in
determining whether a proposed waiver of counsel satisfies constitutional
standards. Within the context of the potential pitfalls of sel{-representation, it
has been said “the court must make certain by direct inquiry on the record that
defendant i$ aware of ‘the nature of the charges, the statutory offenses included
with ther, the range of allowable punishments there under, possible defenses to
the charges and circumstances in mitigation thereof, and ali other facts essential
1o a broad understanding of the whole matter.’ 3

B. Godine=z

The Supreme Court ended both of these controversics in Godinez, where it held that
the standards for pleading guilty and for waiving counsel were no higher than for
standing trial: Did the defendant have “sufficient present ability to consulr with his
lawyer with a reasonable degree of understanding™ and a “rational as well as factual
understanding of the proceedings against him’'?%?

“The facts of the Gedines case are straight-forward. The defendant Moran shot a
bartender and a patron, and subsequently stole the bar’s cash register. Nine days
later, he went to his former wife’s apartment, and shot her fve times. He then shot
himself in the abdomen and atempted {unsuccessfully) to slit his own wrists, All
three of his victims dicd; Moran confessed to police from his hospital bed two days
after the shooting of his wife.5 He initially pled not guilty, and was evaluated by a

:: Peoplc v, Kessler, 447 N.E.2d 495, 499 (Il App. 1983), citing Herad, 342 N.E.2d a1 37-38.
Id,
¥ 1f;, citing People v. Feliciano, 417 N.E. 824 (1. App. 1481).
% See, e.g., Wnited States, ex rel. Konigsberg v. Vincent, 526 F.2d 131 (2d Cir. 1975); State v.
Kolocotronis, 436 P.2d 774 (Wash. 1968); Pickens v. State, 292 NA.24 601 (Wis. 1980); Stuate v,
Harding, 670°P.2d 383, 39} (Ariz. 1983).
S prickang, 297 NOW. 2d at 611, citing Faretta,422 U.8. at B35,
3 Seate v, Slatrery, 571, A.2d 1314, 1320-21 (N.J. App. Div. 1990} (citations omitied) (defendant
functioned at “low average” range of intellipence),
3 113 S, Ct. at 2685, qreoting Dusky, 362°U.5, at 402,
Y Godinez, 113 S. Cu at 2082,
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pair of psychtatrists who found him competent to stand trial. Some 2°1/2 months
after these evaluations were done, Moran appeared before the court, sceking to
discharge his attorneys and plead guilty, explaining that hie wunted to prevent the
presentation of mitiguting evidence at-his- sentencing.?® The court accepted his
guilty plea and his waiver of counsel, finding that he could “‘intelligently and
knowingly”” waive his right 10 assistance of counsel, and that his guilty pleas had
been “freely and voluntarily” given, He was subsequently sentenced 1o death by a
three-judge court on each of the three murders.>

Subsequently, the Nevada Supreme Court affirmcd Moran’s sentence for the
tavern murders, but reversed the sentence for his wife's murder, and remanded the
case for imposition of a life sentence without possibility of parole.57 Next, Moran
fited 1 petition fur post-conviction reliel in the state rial court; the coun rejecied his
claim that he was “mentally incompetent ' represent himself.”%® His appeal was
dismissed by the state Supreme Court, and the U.S. Supremie Court denied
eertiorari.®?

Moran then fifed a federal habeas petition. It was denied by the District Court,
but the District-Court’s denial was reversed by the Ninth Circuit Court of Appeals,
The Ninth Circuit concluded that the trial record should have led the trial court to
“entertain a good faith doubt about [Moran’s] competency té make a voluntary,
knowing, and intelligent waiver,” and that waiver of constitutiofial rights required a
“higher level of memal functoning than that required to stand teial,” @ level it

‘characterizéd s “the capacity for ‘reasoned choice,” %% In comiing to its decision,

the appellate court stressed the defendant’s suicide attempl, his dusire to prevent the
presentation of mitigating cvidence to the court at his sentencing hearing, his
“monosyllabic’ responscs 1o the trial court’s questions, and the fact that he was on
four different prescription drugs at the time he sought to change his plea and
discharge counsel.®! . _

The Supreme Court reversed, per Justice Thomas, rejecting the notion that
competence to plead guilty or waive counsel must be measurcd by a higher (or even

‘different) standard from that used in incompetency to stand trial cases. %2 It

reasoned that a defendant who was found competent to stand trial would have to
make a variety of decisions requiring choices: whether to testify, whether 1o seck a
jury trial, whether to cross-examine his accusers, and, in some cases, whether to
rais¢ an affirative defense. While the decision to plead guilty is a *profound
one, . . . it is no more complicated than the sum total of decisions that a defendant
may be catled upon to make during the course of a trial.”’®> Finally, the Court
reaffirmed that any waiver of constitutional rights must be “knowing and
voluntary,”%*

-

3 Jd, at 268283,

% 4. at 2683,

57 Moran v. State, 734 P 2d 712 (Nev. 1987). :
3 Godinex, 113 S. Crt at 2683, ’ : -

. ¥ Moran v. Warden, 810 P. 2d 335 (Nev, 1989), cert. den., 493 U.S. 874 (19895..
[

Moran v, Godinez, 972 F. 2d 263, 265-67 ($th Cir. 1992), rep’d, 113 5. Cr. 2680 (1993},
o 1d, at 265, 268.
Y Godinez, 113 8. Cr at 2686.
+3 Id. .
¢ 14, quotng Parke v. Raley, 113 8. Ct. 517, 523 (1952).
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It concluded on this point:

" Requiring that 2 criminal defendant be competent has a modest aim: It secks to
cndure that he has the capacity to understand the proceedings and to assist
counsel. While psychiatrists and scholars may find it uselul o classify the various

- kinds and degrees of competence, and while States are free to adopt compctchcy

“standards that are more elaborate than the Dusky formulation, the Due Process
Clause does not imipose these additional requircments.®?

Justices Kennedy and, Scalia concurred. They noted their concern with those
aspects of the opinion that compared the decisions made by a defendant who pleads
guilty with those made by one who goes to b, and they expressed their “serious
doubts” that there would be a heightened competency standard under the Duc
Provess clause i these decisions were anor equivalene.®

Justice Blackmun dissenied (for himself and ']usticc Stevens), focusing sguarely

on what he saw as the likely potential that Moran’s decision to plead guilty was the -

' a W H - P .
product of *“medication and mental illness, "7 He reviewed the expert testimony as

» s - ‘o I i1 Y . - . :
o the defendant’s state of depression, a eollogay beiween the defendant and the

trial judge in which the court was informed that the defendant wis being given
mcdicat-io_n, the trial judge’s failure to inquire further and discoverthe psvcl;onctivc
prapeérties of the drugs in question, the delendant’s subsequent :t:stimon.y as to the
*numbing” state of the drugs, and the “mechanical character” and “ambipuin™ of
the defendant’s answers to the court’s questions at the plea stage,o® s
On the question of the multple meunings ol competency, Justice Blackmun added:

[T] he majority cannot is‘olntc the term “‘competent” and apply it in a vacuum,
dxvorccd from its specific context. A person who is “competent” to play
basketball is not thereby  “competent™ to play the vielin. The mujority’s
morolithic approach to compéency is true to neither life or the law.
Competency for one purpose does not necessarity translate to competency for
another purpuse.9?

He concluded:

To uy, convict and punish one so helpless 10 defend himself contravenes
fundamental principles of fairness and intpugns the integrity of our criminal

a5 Gadi:fe.':,'i 13lS. Cll. at 2;38, eiting, in a of. reference, Muedina v, California, 112 8. Cr. 2572 (1992) {nut
unconsttutional w place burden of proof on defendant at competency to st i ced:
Y Godinez, 113 §. C1. at 2648-89. : perincy to siand tial procesding.

81 Ll ar 2602. -
(1] g : 1, . .

IJ_. See af.n? u-_f. at 2696 {"such drugs ofien possess side cltects that may ‘compromisc the Sght of a
medicated coiminai defendant to receive a fuiv tral . . . by rendering him unable or unwilling to assist

counscl,’ " quoting Riggins v. Nevada, 152 8, Cr, 1810, 181819 (1992) {Kennedy, J., concurring)). See
{zgulera!b_l 2 PERLIN, .mpm.nmc.'],.§5.65ﬂ (1995 pocket part); Michael L., Peclin, Forced Drugging amd Fuir
IIJ nzi’ REJKH Igjn;;"ﬂm"dmg Riggins v. Mevada, 1 Crist. Prac. L. Rep. 37 (1993); Michael L. Porlin &
cborah A. Dordman, Sanism, Social Science, and the Devel isabilil i Y,
01 e A Dordmas _:;7 oo e Devclopment of Alental Disability Law Furisprudence,
_ﬂ}c drugs given M:_)r_:m were pomarily antiseizure medications, sce Godines, 113 S, Cr. at 2683 n.2;
Riggins had been receiving Mellal. “The fact.that dilferent types of drug were involved in the twe cases
s explored nowhere in any of the Godinez opinions. . o
mfgi, :l: ‘2’62‘-1. m&;m;f; .Lbcha rd Bonnic, The Competence of Criminal Deferudants: A Theoretical Reformulation,
. A RN o . 221, 299 (1992); RoNaLD Rotscu & STEPHEN GOLDING, MPETENCY TO STAN:
TriaL (13 (1980). ' ’ NG COMPETERNCY 10 STa
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+ justice systém. I eannot condone the decision to accept, without further inguiry,
_the sclf-destructive “ghoice” of @ person who was 50 deeply medicated and who
might weli have been severely mentally i ;

Justice Blackmun's dissent in Godinez is a powerful document that speaks
simultaneously to the empirical realities of the criminal trial process, the impact of
mental iliness and medication on a defendant’s capacity for reasoned choice, and,
perhaps most importantly, the role of pretextuality in the incompetency to stand
trial proccss.’“ He rejects the formulistic approach of Justice Thomas’s majority
opinion, weighs the pertinent social science evidence, and demonstrates how the
trial record reflects the “ambiguity’’ of the controlling colloquy berween counsel
and the trial judge. The underlying tensions of the case are cxacerbated even
further because the defendant had been sentenced 10 death. The Supreme
Court has considered the relationship between mental illness and the competency
to be executed,™ the relationship  between mental  retardation and the
competency o be executed,? and more recently has declined 1o consider on the
merits the constitutionality of medicating defendant so as to make him
competent 10 be executed.™ The decision in Godinez—virtually guaranteeing, less
searching inquiries in cascs involving defendants of questionable competency—
will likely complicatc even further this area of mental  disability law

: in;u:ispruu:lf:nc:e."5

The Court’s decision is pnrticglarly troubling and perplexing, given its opinion
‘the prior year in Riggins. In Riggins, the Court found that the involuntary drugging
of an insanity-pleading defendant at trial potentially violated that defendant’s fair
trial rights.”® The Court alse found that, because -involuntary medication - could

-impair a defendant’s ability ‘to “follow the proccedings,” sthe substance of his

communication,’” and “‘the content of his testimony,”?? such drugging would be
proscribed unless the statc could demonsirate medical appropriateness and that,
; ol [T

considering less intrusive alternatives or means, that it was *‘essential for the sake of
[defendant’s] own safcty or the safety of others™ or so asto obtain an adjudication of

- the defendant’s guilt or innocence.™®

* Godinez, 113 5. Ct. a1 2694, )

1 See, e.g., Michacl L Perlin, Pretexes and AMental Disability Law: The Gase of Competency, 47 V. Miasmi L
Rev. 625 (1993) {Petlin, Pretexts). See also infra Part IV B.

72 See Ford v. Wainwright, 477 U.S. 399 (1986). Sex generally 3 PERLIN, supra note 7, §17.05, at498-512;
compare Douglas Mossman, The Psychiusrist and Exccution Competency: Tording Murky Waters, 43 CasE
W, Res, U. L Rev. | (1992). . S )

1 See Penry v. Lynaugh, 492 U.S. 302 (1989). Sec generally 3 PERLIN, suprd, note 7, §17.06A (1995
Supp.). ’

L gge) Perry v. Louisiana, 498 U.S. 38 (1990). Sec generally 3 PERLIN, suprd, note 7, §17.06B (1995
Supp.);' compare Douglas Mossman, Denoucment of an Execution Case: Is Peery Pyrrhic? 23 BulL. AM.
ACAD. PSYCHIATRY & L. 269 (1993). : )

5 Seq, e.g., United States v. Day, 998 I°. 2d 662 (8th Cir. 1993) (rejecting defendant's claim that the

coutt should have conducted a competency hearing prior to allowing him 1o procecd pro s¢); compare’

Suate v. Pollard, 657 A, 24 185, 18990 (Vi. 1995} (constnuing Godinez to reverse tral court order

allowing waiver of counsel in case of defendant wlio did not have “ragional” understanding of

proccndings).
 Rigging, 112 8. CL at 1814-16.
7 14, at 1816,
 id. at 1815,

-

—————
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Moran was receiving such drugs and, as Jusuce Blackaiun umslerscores in his
dissent, the court’s perfunctory questions “‘only augment|ed] the manifold causes
for concern by suggesting that his waivers and his assent to the charges against him

_were not rendered in a truly voluntary and intelligent fashion.”™ Inexplicably, the

majority in Godines does not even cite Rigyins.

Riggins is cven more important because af its chronology in the court’s refusal-
of-medication jurisprudence. It came soon after the court had decided in
Washington v, Flarper™ that an informal administrative procedure was sufficient to
satisty the refusal of medication rights of a convicted prisoner.?! The difference
benween Harper and Riggins appeared to reflect the different status of the lidgants:
Harper, a convicied prisoner, and. Riggins, 2 non-convicted defendant at trial,
“Ihe decision in Hurper appeared 1o reflect an important strand of the court’s
institutional iurispmdcncc:d that “prison security interests will, virtually without
exceptioty, - rumyp individual autenomy interests. 1 Yet, the potential - side-
effects  and | other impacts  of antipsychotic medications  are  ignored  in
Godinez, notwithstanding the reality that Moran (like Rigrins and unlike Harper)
had not yet been convicted at the monent that he entered his plea and
discharped his counsel. The Gudines opinion is utterly bereft of any analysis of this
issue. - .

In its other major holding, the Godincz court found that there was “no reason”’ to
believe that the decision to waive counsel requires an “appreciably higher level of
mental functioning than the decision to waive other constitutional rights.”8? Tt
rejected the defendant's arguments that a scif-representing defendant must have
ftareater poWers of comprehension, judgment and reason, than would be necessary

. 1o stand trial with the aid of an attorney,” concluding that this rested on a “flawed

premise; the competeacs that is required af a defendant secking o waive his right to

counsel is the compelcnce 10 ewaive the right, not the competence 10 represent
himself. 8! Relying on its decision in Farctza,?s the Court found that a defendant’s

“ability 1o’ represcnt himself “has no bearing upon his competence to choose sclf-

representation.” .
Justice Blackmun’s dissented on this point as well, concluding:

A finding that a defendant is compctent o stand trial establishes only that he is
capable of aiding his aitomey in making the critical decisions required at trial or
in plea ncgotiations. The reliability or even relevance of such a finding vanishes
when its basic premise—that counscl ‘will be present—cedses 1O exist. The
question is no longer whether the defendant can proceed with an agorney but
whether he can proceed alone and uncounselled.®?

T
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Godinez, 113 S. Cr. at 2696,
494 U.S. 210 (1950).
See gencrally 2 PURLIN, supra, now 7, §5.64A (1995 Supp.).
See id. a1 82; sée generally, Perlin & Dorfman, supra note 63.
Godinez, 113 S. Ct. at 2682,
Id. at 2686-87 (¢mphasis in original). )
422 1.5, 800 (1973); sce supra wxt accompanying note 41,
. Godines, 113 8.CGt. at 2687.
T Id. at 2693,
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. 1L THE FERGUSON CASE
A. The Crime and Trial

On December 7, 1993, Colin Ferguson, a 37 year old native of Jamaica, killed six
people and wounded 19 others on 2 Long Island Rail Road (LIRR) commuter train
from New York City as it armrived in Garden City, Long Islind.® When afrested,
Ferguson was found with 150 rounds of ammunition and notes in his pockers
-suggesting a hatred of whites and persons of Asian ancesty.® Ferguson was
originally represented by William Kunstler, a well-known lawyer often associated
with unpopulac or controversial causes, He fired Kunstler, however, when Kusstlér
announced that he plunned to pursus an insanity deflense based on a “black rape®
theory: Ferguson, a highly-inteHigent, but mentally disturbed individual wha had
been raised as.*‘a child of privilege in his native Jamaics,”* had been “pushed over
the edge into murder by endemic American racism.”! Ferguson stated he would
rather represent himself and prove—in spite of a staggering number of eyewitnesses
to the contrary®?—that a Caucasian perpetrator stole his gun and did the shootings
in question.”? o
‘At a pretrial hearing in December 1994, psychologists John D’Alessandro and

Allen Reidman testified that Ferguson, ‘while suffering from paranoid personality.

disorder, was rational and free from delusions.® Based on these reports and on his
own questioning of the witness, Nassau County Court Judge Donald E. Belfi found
Ferguson competent to stand trial.?5 This decision appeared totally consistent both

with the teachings of Godinez and with both pre-Gudinez and post-Godines New.

York state decisions,®® decisions which supported the holding that an “articulate,
inteltigent and rational” defendant such as Ferguson had a constitutional right to
represent himself,? : .

* John T. McQuiston, Jir the Bizarre LIR.R. Trial, Egually Bizarre Confromtation, N.Y, "T'tMES (L.E cd.),
Feb. 5, 1995, sec. 1311, at 1. . : ’
% Bruce Frankel, Justice “At Its Worst"INY Defendant Acts as Lawyer, USA Toba¥, Jan. 27, 1995, at 40,
¥ Sheryl McCarthy, Ferguson: Madness or Juse Maniprlation? NEWSDAY (city ed.), Fob. 22, 1993, at 6.
#"Van Bieman, suprt note 21. See, e.g., Cloire Finkelstein, Dueresi: A Philosophical Alccount of the Defense in
Law, 37 Amz, L. Rev, 251, 280 (1995); J. Thomas Sullivan, Psychiatric Dofenses in Arkansas Criminal
Trials, 48 Ark. L. REv. 439, 454 (1995). The defense was rejected in State v, Lamar, 698 P, 2d 735, 74}
(Ariz. App. 1984). For a recent discussion of “syndromic defenses™ in genetal,sce Stephen Morse, The
“New Syndrowme Exeuse Syndrome,* Cium. Just, E1HIcs, Winter/Spring 1995, at 3.,
% John T. McQuiston, Aduiser Says I.LR.R. Suspect Prefers Conviction to Insanity Finding, N.Y. Timzs,
Feb, 10, 1995, at BS, ’
9 Wickham, supra note 20. : : . .
* Rabin Topping, Weighing Competence vs. Sanity, Ninwspay, (Nassau & Suffolk ed.), Feb. 5, 1993, at
2
9 See, e.p., People v. Reason, 372 N.Y.5. 2d 614, 618 (1973) (determination that defendant was
competent to stand trizl, coupled with teial judge’s “scarching inquicy® as to whether decision was made
“knowingly and intcHigently with full awareness of risks and consequences,” sufficicnt to support waiver);
People v. Schoolfield, 608 N.Y.S. 2d 413, 41617 {(App. Div. 1994) (“A crimingl defendant-is entitled to
be master of his own faze and ‘respect for individual autonomy requires that he be allowed to £o o jail
under hiz own banner if e s0 desites and if he makes the choice “with eycs open,” * ** quoting, i part, from
People v. Vivenzio, 477 N.Y.S. 2d 318, 319 (App. Div. 1984) (Godinez not cited}; People v, Meurer, 621
N.Y.S. 2d 422, 42324 (App. Div. 1994) (affirming conviction where, after defendant was found
*competent to stand trial, trial court found decision 10’ waive was made “knowingly, intelligendy and
voluntarily with full awarencss of the risks and consequences®) (Godines not cired).

W Topping, supra note 94, at A6,

— e
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At trial, Ferguson opened by telling the jury that he was charged with:

93 [criminal] counts, only because it matches the year 1993, Had it been 1925, it
would have been 25 counts, This is a case of stereotype victimization of a Black
man and subsequent conspiracy w destroy him.

The manner in which Ferguson conducted his defense was described aptly by a
Boston Globe commientator as providing “uniquely creepy television,” and, quoting
Court TV president Steven Brill, the ultimate trivmph of “*form over substance.”™
Among the defense strategies used by Ferguson included the announcement that he
would call as a witness a parapsychologist and exorcist who would testify that
goverunient agents had planted o microchip in LFerguson’s head and that he
(Ferguson) had been “lasered out by a remote-control device.”1% Also, during his
cross-exanination of the ballistics expert, Ferguson uasked whether the bullet
[ragments had been tested for “alcohol or substance abuse.” !

In his summation—characterized uniformly as “rumbling and somictimes
incoherent”—he argued that the 19 shooting survivors had conspired with police
authorities o convict hin'"? Finally, in his allocution statement at sentencing, he
told the court: ‘

Jeffrey Duhiner’s death in prison was not coincidence. It was timed just moments
before Twas given pro-se status in anticipation of my trial beginning in a matter
where it was setting the precedent for my murder in an upstite prison, !0}

[Ferguson was convicted on six counts of murder and 22 counts of attempted
murder, weapons possession, and reckless endangerment, and acquitred on 25
counts of civil-rights violutions.'™ He was sentenced 1o over 300 years in prison. 105
The observation that Ferguson’s courtroom behavior ranged from the “bizarre to

-the surreal”’!® was never contradicted.

B. Ferguson and Godinez

How does the Ferguson trial “fit” with the Supreme Court’s Godiner decision?
First, it demonstrates precisely how difficult the trial judge's task is in honoring

¥ Transcript 1109-5, NATIONAL PUBEIC RADLO, WHEREND EDITION, FED. 5, 1995,

* Frederic Biddle, In Ferguson, TV Gets New Spectacle, Boston Grousg, Feb. 16, 1095, at 1.

' John T. McQuiston, Commurer Killing Trial Goes to Jury: Ferguson Gives Incoherent Summation,

Houston CuroNIciE, Feb, 17, 1995, at A2, For a flavor of other defense tactics, see, e.g., McShans,

supra note 11; Andrew Blum, LIRR Gunman Goes Pro Se With Perplexing Voir Dire, NATL L.J., Feb. 6,

1995, a1 Al l; John T, McQuiston, Abrupt End 10 Defense in Rail Case, N.Y, Tines, Feb. 16, 1995, at Bl.
The delusion that a microchip has been planted in one’s head may be symptomatic of paranvid

schizophrenia, raising the question of whether another incompetency to stand trial inquiry shoutd have

been made at this point in the proceedings. Sec Drope v. Missourd, 420 U.S. 162 (1971).

% Gourt TV: Tape FER5610104 (Television broadcast, Feb. 2, 1995), Log Smecode 12:50,

19 John T. McQuiston, Marder Trial in LLR.R. Cuie Goes to the Tury for Deliberation, N.Y. Times

(Feb.17, 1995}, at Bt.

1% Court TV: Tape FER5610204 (Tclevision broadcast, Feb. 16, 1993), Log tmecode 11:18.

% Diana Rojas, LIRR Manacre Gunman Convicied of flurder; The Verdict, Guilty; N.J. Fumily Suvs

Grdeal Not Ouver, BERGEN (N]) Ricorp, Feb. 18, 1995, ar Al

1% Maurcen Fan, 315 2/3 Years For Ferguson; Prowsting to the End, LIRR Killer Sentenced, NEWSDAY

(Nassau & Suflolk ed.), Mar, 235, 1995, at Ad. '

" Railroad Shoowr Telephone: Lawyers: Kinsiler Wiliing w0 Handle Ferguson Process of Appeals,

SPRINGFILD STATE JourwaL-ReGISTER, Feb, 19, 1995, at 3.

St
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Godinez’s dictates. “As Robin poping—onc of a small handful of trial observer

reporters who understood  the link berween Godinez and the I‘crguson wial—

pointed out in Newsday:

It’s not a simple situation for the judge. Judge] Belfi has to perform a delicare
- balancing act. He is legally obligated 1o take cxtra precautions to make sure that
Ferguson is given a fair trial—especially because he is not a lawyer. He must be
careful that Ferguson doesn't disrupt the trial but he has to be equally careful in
revoking his right to represent himself lesthe, Belfi, be reversed by ahigher court, 197

Ferguson is yet another in a lengthy series of pre-Godinez and post-Godinez
cases concluding that “bizarre behavior” is not necessadly evidence of
incompetency, W : ‘

‘Godinez purports to balance [air triad and .mtunum) issues, concluding that “‘a
¢riminal defendant’s ability to represent himself has no bearing on his competence
to choose sclf- representation.”® On the other hand, it wams that the waiver of
counscl must be “intelligent and voluntary’ before it can be aceepted. !9

To what extent was this standard complied *with in the Ferguson wial? Godines
spezks only to questions of decisional competency: if the defendant has the capacity
to decide to waive counsel, then the standard for determining his competence to
stand tial will suffice. It ignores—fatally, in my view—the other question that is
needed to give life o an ofherwise sterile and formalistic legal doctrine: Does the
defendant have the functional ability to represent himself?'!! This is the guestion
addressed by Justice Blackmun in his dissent, and studiously ignored by Justice

Thomas in the majority. It is here that Godinez fails and the reason for the Ferguson

*“charade” becomes apparent; the key question—Did Colin Ferguson, truly, have
the capacity to conduct his own defense in a meaningful way, to conduct it with
dignity?—remains unasked.!!?

197 Robin Toppmg, Crime and Gourts; Law and Qrder, “The Pitfalls of Scif-Representation,” NEwsnay
(Massau & Suffolk ed.), Feb. 1, 1995, at A29. Pre-Godinez caselaw on the nght of cnmma[ dcﬁ.ndants )
represent themsclvés is discussed supre note 96.

190 £ o, State v. Ploof, 649 A, 2d 774, 778 (V1. 1994); Boag v. Raincs, 769 F. 2d 1341, 1343 (9th Cir,
1985), cert. den., 474 11.8. 1086 (1986); People v. Holma, 450 NLE. 2d 432, 435 (Ill. 1983), Sec generally,
3 PERLIN, supra note 7, §14.04 at 218~ 19, ’

% Godinéz, 113 S. Ct. at 26§7.

1% Id ar 2688,

¥ Belthous, supra note 11, at 105; Taub, supra note 11, at 28, 29. .

12 See Topping, aupra nute 107. Couns and commentators have regularly discussed “dignity in'a fair
trial context both in ¢ases involving mentally disabled edminal defendants and in other seuings. See, 2.2.,
Marquez v. Collins, 11 F. 3d 1241 1243 (5th Cir. 1994) (‘Solemnity . , , and respect for individuals are
components of.a fair trial”); Heffeman v. Norrs, 48 T. 3d 331, 336 (3th Cir. 1995) (Bright, }.,

dissenting) (“the forced ingestion of mildaltering drugs not only ;u:pardircs an accused’s dghws .o a f.m'_

trial, it also tears away another layer of individual dignity . . ™). Sec Felthous, supra noté 11, quoting

" Bruce Ennis & Christopher Hansen, Memorandum of Law: Cumpcuugr 10 Stand Trial, 4], I’svcnmmv &

L. 491, 512 (1976) (onc of the four purposes of incampetency to stand trial determination is to *prescrve
the dignity and integrity of legal proccsscs“), Keith Nicholson, Woild You Like Some More Salt in That
Wound? Post-Senicnce Victim Alfocution in Texas, 26 ST. Many's L.J. 1103, 1128 (1995) (for wal to be fair,
“it must be conducted in an atmosphere of respect, order, decorum and dignity befitting its importance

both to-the prosccution and the défense™); see also Tom-R. Tyler, 1%e Psychological Conscquences of

Juidicial Procedutes: Imnplications jor Crul Commitment Heuarings, 46 SMU L. Riv, 433, 444 (1992)
*(significance ‘of dignity values in involuntary civil commitment hearings); Dcberah A. Dorfman,
Effectively Implementing Title T of the Americans With Disabilities Act for Meweally Disabled Persons: A
ﬂurapcumjumpmdmce Anatysis, 8 ], L, & Heavt 105, 121 (1993-94) {same).

| I [
R T St

S AR B B

-

Godinez and erguson 75

Godinez is an example of the Supreme Court’s willful blindncss at its worst. The
court is aware—it must be aware—of the pretextual way that incompetency to stand
trial proceedings are frequently conducted.'!? "The court is aware—it rmust be
aware—of the way-that incompetent defendants are “shurtled” back and forth
between jail and mental hospital, reflecting frequent changes in their trial
cumpetency status. H The court is awarce~-it has stated that it is aware—of the
potential impact of drug side cficcts on mentally disabled criminal defendants and
the intégrity of the ttial process.!!s And yer, in Godinez it blithely brushes all these
empirical realities aside and endorses a minimalistic test that is sure to further sap
the integrity of the criminal trial process. '

Wias Colin Ferguson functionally competent to conduct his own defense?!!t
Some pundance here niay be found in AleRashhe o, Wineine 1Y There, the Suprerne
Court listed some of the tasks a pro se defendant must be allowed to perform
without interference from “‘standby counsel”™: to contrel the organization and
content of his own defense, {o make motions, to argue points of law, to participate in
voir dire, to question withesses, and to address the court where appropriate. V¥ It
defics credulity to suggest that Colin Ferguson was able to do these tasks in such a
way that insurcd a trial that rcﬂcctud the type of “solemnity’ and “*dignity’’ that are
integral o a trial’s (airness. -

1v. bANISM PRETEXTS, THE PUBLIC AND COLIN
FERGUSON

A. Sanism!*

“Sanism” is an irrational prejudice of the same quality and character of other
irrational prejudices thar cause (and are reflected in) prevailing social attitudes of
racism, sexism, homophobia, and ethnic bigotry.!?® It infects both our

Y See penerally Perlin, Pretexis, supra note 71,

W See, e.g., Winick, supra note 15, at 936 n. 57, cited fn Commonwealth v, DelVerde, 496 N.E 2d 1357,
1360 (Mass. 1986); State v. Wilkins, 736 S.W. 2d 409, 415 (Mo. 1987).

13 See, e.gn, Riggins v. Nevada, 112 8. Cr, 1810 (1992), discussed supra notes 76-78; ser also Heller v.
Doe, 113 S, Ct..2637, 2645 (1993) (insdrudonalized meneally ill persons are subjected 1o “invasive"
treatments such as the use of psychetropic dmgs)

' For an important recent debate on this issue, compare Richard Bonnie, I"u Competence of Criminal
Defendunts: Beyond Dusky and Dirope, 47 U, Miasy L. Rev, 532 (1993), 0 Bruce Winick, Reforming
Incompetency to Stand Trial and Plead Guilty: A Proposal and Response 1o Professor Bonnie, 85 J. CiuM, L. &
SCIMINGL. 571 (1995),

T 465 1.8, 168 (1984).

18 rd ar 176-79. These aspeets of McKaskie are caccfully discussed in Felthous, supra note 11, at
107,

1 Text nccompan)’mg notes 120-35 is generatly adapted from Perlin, supra note 28,

125 The classic wreisise is GORDON ALLPORT, The Nature of PREJUDICE {1935). On the way that
sanism incorporites 2 multisicp “prejudice assimilation model,™ see Ked Gould, *‘Madness i the
Streces” Rudes the Waves of Sanising 9 MY, L. Sch. J. Hum. Ris. 567, 574-81 (1992) (book teview of R.J.
Isanc & V.G, ARMAT, MADNESS IN Tt STREETS: How PSYCHIATRY AND 11 LAW ABANDONED THE
MeNTaLLY 101 (1990)). .
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jurisprudence.and our lawyering practices.!?! Sanism is largely invisible and largely
socially acceptable. It is based predominantly upon stereotype, myth, superstition,
-and deindividualization, and is sustained and perpetuated by our use of alieged
“ordinary common scnse” (OCS) and heuristic reasoning in an uncorscious
response to events both in everyday life and in the legal process.

Judges are not immunc from sanism. “[E]mbcddcd in the cultural
presuppositions that engulf us- all,”'?2 they -express - discomfort: with  social
science!?? (or any other system that may appear to challenge law’s hcgcniohy over
society) and skepticisma about new thinking; this discomfort and skepticism allows
them to take deeper refuge in heuristic thinking and flawed, non-reflective QCS,
both of which perpetuate the myths and stercotypés of sanism. !4

Sanism is readily detected in court processes in mental disability law eases. Judges
reflect and project the conventional moerality of the community, and judicial decisions
in all areas of civil and crimiinal mental disability law continue to reflectand perpetuate
sanist stereotypes.!?? Judical language demeonstrates bias against mentally disabled
individuals'26 and contempt for the mental health professions, 127 Courts often appear
1':_npat:'cm-wid1 mentally disabled litigants, ascribing their problems in the legal process
to weak character or poor resolve. Thus, a popular sanist myth is that l-‘[r'n]cnt_ally

';;"‘I;nc fhras; “sanism':sappc:{!_‘rs o have been coined by Dr. Motton Bimmbatm. See Morton Biminum,
ight to Treat t: Some Ci ts on its Dewelop , in MESicat, Morat AND LEGAL ISSUES IN
_HL?\L‘I‘H Care 97, 10607 (F. Ayd ed: 19741); sec Perlin, supra note 27, at 9293 (Lliscﬁssinj;v Birn::lilt;;xl;
insights}. Sce alse Koc v. Califsno, 573 F. 2d 761, 764 (2d Cir: 1978). Dr. Birnbaym is universally
regarded as having first developed and aniculated the constitutional basis of the right 10 treamment
doctrine for m.suru_uon:llizcd mental patients. See Morton Bimbaum, The Right tv Treannent, 46 AB.A. |
139 (1960), discussed in 2 PERUN, supra note 7, §4.03, at 8-13. ’ S
33;&{;219053’ D*Amato, Farnful Speech and the Gulture of Indetenninacy, 32 Wi, & Mary L. Risv, 329,
2% The discornfort that judges often feel in having to decide mental disability Inw cases i :
See, Lg.-,'hfﬁchacl L. Perlin, Are Courts Competent To Decide Competency Quycm'aus? S:;;:f::r:h?ﬁ?;
From United States v. Charicts, 38 U, Kan, L. Rev. 957,991 (1990} {court’s characterizaton in Charters,
Q&} F. 2d 302, 310-_(_4ih Cir §988) (en banc), cert. den., 494 U.S. 1016 {1990), of judicial involvement ir;
right 10 re_fusc :nup_sychm.ic medication cases as *“alrcady pcrifous' .. . refleets the court’s alnost
?;Ir,’rfi[?l;:']s?.nllfo? mll;savi}?gd to confront the questions before it*'3. ' ’
ichac! ~cr in, Psychodynamics and the Insanity Defense: “*Ondinary Genunon Sense® [t
Reasoning, 69 I\E.B.. L. Ruv. 3, 6165 (1990) (Perlin, Piychodynamics); h?;chac! L. Perlin, Lf'z:;z:)‘i::: -:;IZ
.?/l!_;rah; 97;;: Symbo!um Mytholagy of Insanicy Defense Furisprudence, 40 Cast W, Ris. L. Rsv, 599, 618-30
::: ‘gte .h'l.ich(a:cl L. Pg:in, On “Sunism,” 46 SMU L. Rev. 373, 400-04 (1992).
¢d, &g, Comv. Zant, 708 . 2d 549, 560 (1 Ith Cic. 1983), reh, den,, TI4 F. 2 i
cert. den,, 467 ULS. 1?20 (1984) (defendant referred to as-a “lunatic®); E':int':lair v.%;z‘&l;:cé?:;s?i
1516, 1522 (11th Cir., 1987), guoting Shuler v. Wainwright, 491 F. 2d 213 (5th Cir. 1974) (using
lymguc_ ); Brown v. People, 134 N.E. 2d 760, 762 (IIl, 1956) (judge asked defendant, “You are not crazy
at this tme, are you™); Pyle v, Boles, 250 F. Supp. 285, 239 (N.D. W. Va. 1966} (trial judge zu:cusc.d
h'abcas. petitioner of '.'_bcing cravy™); but ¢f; State v. Penner, 772 P, 2d 819 (Kan. 1989} (unpubiisl‘\cd
.ﬂl'sposmon), at *3 (witnesses admonished nor to refer to defendant as *“crazy™ or “puts™).
! See, e.g., Commonwealth v. Musolina, 467 A, 2d 605 (Pa. Super. 1983) (reversible error fot tral
judge to refer to expert witnesses as “headshrinkers™). Compare State v. Percy, 507 A. 2d 955, 956 (VI
1986}, app'l after umgmf,_595 AL 2d 248 (Vt. 1990), ezrn. dai, 112 S, Cr. 344 (1991) (convictim; n:vcmcn.i
_whcm prosecutor, in closing argument, referred to expert testimony as “psychobabble"), tw
Commonwca.hh v. Cosme, 575 N.E. 2d 726, 731 (Mass. 1991) (not crror where prosecutor rCfc:'n:d
1o defendant's expert witnesses as “'a litile head specinlist” and a “wizard™), ’
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disabled individuals simply don’t try hard cnough. They give in too casily to their
basest instincts, and do not exercise appropriate sclf-restraing. 128 )

Sanist thinking allows judges to avoid difficult choices in mental disability law
cases. Their reliance on non-refiective,. selfsreferentiad :lilcgcd “ordipary common
sense’ conuributes further to the pretextuality that underlics much of this arca of
faw.

B. Prctcxtun!ity'

“I'he entire relativaship between the legal process and mentally disubled Litigants is
often pretestusl, By this T mean simply that courts accept (cither implicitly or
cxplicitly) testimonind dishonesty and engage similurly in o dishoaest (frequentty
meretricious)  decisienmaking, specifically where  wimnesses, especially  expert
witnesses, show a “high propensity to purposcly distort their testimony in order
to achieve desired ends,”"*2? This pretextuality is poisonous; it infects all participanis
in the judicial system, breeds cynicism and disrespect for the law, demeans
participants, and reinforces shoddy lawyering, blas¢ judging, and, at times,
perjurious andfor corrupe testifying. The reality is well known 1o frequent
consumers of judicial services in this-area: to mental health advocates and other
public defender/legal aidflegal service lawyers assigned to represent patients and
menially disabled criminal defendants, to prosecutors and state attorneys assigned
to represent hospitals, to judges who regulurly hear such cases, to cxpert and lay
witnesses, and, most importantly, to the mentally disabled persons involved in the
litigation in question,

‘The pretexts of the forensic mental health system are reflected both in the
testimony of forensic cxperts and in the decisions of legistators and fact-finders. 3¢
Experts frequently testify in accordance with their own self-referential concepts of
“morality’’$3! and openly subvert statutory and casclaw criteria that impose rigorous
behavioral standards as predicates for commitment!3? or that articulate functional

¥ Peding supra note 125,81 396, Se¢, .8, )0 Balking The Rhetoric of Responsibility, 76 Va. 1- Rev. 167,238
(1990) (! Linckley prosecutar suggested o jurors, “if Hinckley had emnotional probles, they were largely his
own fault'™). See also State v. Duckworth, 196 So. 2d 6214, 635 (La. App. 1986) Guror who felt defendant
would be responsible for actions as long as he “wanied to do them'" not r.-xcus::dlfor cause) (no emor).

W pichael L. Perlin, Morality and Pretextuality, Psyehiapy and Lute: Of “Ondinary Comuton Sense,”
Henristic Reasoning, and Cogiitive Dissonance, 19 Bull. Ast Acal. Psyciatry & L. 131, 133 {1991).
See alse Charles Sevilla, The Exclusionary Rule und Police Perjury, 11 $an Do L. Riv. 839, 840 (1974).
10 s e, Steeicher v, Preseoty, 663 FoSupp. 335, 243 (D.D.C 1987) (although Pistnct of Columbia
Code contined provision that patient could invoke to seek periodic revicw of commiunent or
independent psychiatde evdluation, in 22 years since passage of relevant statute, ROt a single patient
excrcised mjghts' to stawtory review). The significance of Streicher is. discussed in Arlene Kanter,
Abandoned but: Not Forgatren: The legat Confinsement of Ebiedy People in State Piychiatric Institutions, 19
N.Y.U. Rev. L. & Soct. Guanat: 273, 304-06 (1991-92).

M S, e, Cassia Spohn & Julia Horhey, “Fiie Law'’s the Law, Dut Foair Is Fair'': Rape Shield Laws and
Officials* Assessments of Sexual History Evidence, 29 CriauNoL. 137, 139 (1991) (a lega! reform that
contradicts deeply held beliefs may resubt either in open defiance of the faw or in 2 surreptitious attempt to
modify the law), Compare FL RICHARD UNILLER, TEMPERED Zeat. 116-18 (1988} {police sancton pejury
in cases where Suprene Court has imposed constitutional rules that do not comport with officers” *own
idea of fuir play"), teirk Teaccy Maclin, Sesing thie Constirusion from the Rackseat of a Police Sytead Car (Book
Review of H.I. UviLER, supra) 70 B.U. L. Rev, 543, 580-82 (1690) (criticizing view).

1 e o, Purling Dretexes, supra note 71, at 135-36.
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standards as prefequisites for an incompetency to stand trial finding.1?? Often this
testimony Is further warped by a hcuristic bias, Expert witnesses—like the rest of
us—succumb to the seductive allure of simplifying cognitive devices in their
thinking, and cmploy such heuristic gambits as thc vwxdm.ss cffcer in their
testimony.

‘This: tcsumom is then \\ug,hcd and cvaluated by frequently-sanist fact- -finders. 3

" Judges and jurors, both consciously and unconsciously, frequently rely on

reductionist, rqudtcc—dnvu.n ‘stereortypes  in their  decisionmaking,  thus
subordinating statutory and caselaw standards as well as the legitimate interests of

“the mentally disabled persons who are the subject of the litigation. Judges'

predispositions to employ the same sorts of heuristics as do expert witnesses further
contaminate the process,!*3

C. The Ferguson Trial

Was the Ferguson trial pretextual? Waus it a “sham, a charade, . .”, or was it-the
vindication of a defendant’s Fourteenth Amendment right to self-representation? In
one of the most unscriptable ironies of the entire affair, Ferguson likened himself to
Clarence Thomas, claiming they had both been victims of “high tech legul
Iynchings,”?3¢ One wonders how Ferguson would have responded had he kaown

- that Thomas authored the Godmc opinion that set the wheels of justice in.motion in

‘his own case, The Court’s holdmg in Godinez reflected at its base the court’s
profound disinterest in {and perhaps, cynicism nbout) the integrity of the criminal
trial process. Its opinion must be read against the background of both its decision in
Strickland v. Washington,'¥? and the reality that counsel generally made available o
‘mentally disabled persons, is substandard (and cspecially substandard in the case of
mentally disabled criminal defendants),!28
Was the Ferguson trial sanist? This is an e:.ceedmgly dxfﬁcult question to answer.

At first glance, it appears that Godinez was the rarest of all crearures: a honsanist
opinion that captured the votes of Justices Scalia, Rehnquist, and “Thomas, the core
of the Court that has consistently tuken the most sanist positions in their

‘opinions.!*?. Godinez--specifically—appears to grant significant autonomy to

1% See, e.., People v. Doan, 366 N,W. 2d 593, 598 (Mich. App, 1985), app’l den. (1985} (cxpert testified
that defendant was “out in left field" and went “bananas™).

% See gencrally Petlin, supra note 125; Perlin & Dorfman, supra note 68.

3 See generally Perlin, Pretexts, supra notwe 71,

1%. Fap, supra note 27. Ironically, Justice Thomas and Ferguson are “rwinned” in an opinion picce
written shortly after O.]. Simpson was apprehended:

A black person says, *The same spot in my heart tha was bruised over Clarence Thomas, Mike
Tyson, Michael Jackson, Tupac Shakar, and Colin Fesguson, the same spot that ges bruised by the
nighily local news parade of black hands in handcufls has been rebruised.”

Alison Taylnr, “Girl, ﬂam 5 Another Bluch Man Gone,” Parm Bu\cu PosT, June 26, 1994, at IF
(emphasis addcd).

466 US 668, 687 (1984) (cstablishing a pallid, nlmust-:mposslblc-m-wolalc "rcasonnb]y cﬂ'ccnvu
assistance™ standard in criminal cascs),

B See Michael L., Pcr]ln, Fatal Asswmiption: /l Critical I} v.:hmmm nf n'u. Iw.'t of Connsel i in Memm’ Duubn!lty
Cases, 10 Law & Hus Beniay, 39 (1992),

LE Seﬁesgmcmll Iy Petlin, supra note 5; l’u[m, Pyychodynamics, supra note 124; Purlm & Dorfinan, supra
note
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mentally disabled criminal dcfcndnms, 10 trt.at them more like other defendants, to
neither infantilize nor demonize thern,’® and to decline to focus solely on their
mental disability in construing their criminal process trial rights. .

“Fhat this, howevér, miay be little more than a frompe d'veil illusion beging 1o
become apparent as one contextualizes the public reaction to the Ferguson . trial.
First, Yerguson’s initial set of lawyers fell all over themselves in an ceffort o make
Ferguson appear as mentally disabled as possible: YA delusional psychotic,”
declared Ronald Kuby, Kunster's associatg;? a “raving maniag,” chimed in
Kunstler;12 a “deranged man with a crazy defense,” again from Kuby.!? Colin
Muoore, a black activist attorney who had represented Fergusen on another matter,
called the trial a “ritualistic sacrifice.”!* And a prominent columnist characterized
Perguson as “nutty as peanut brittle." ' The ireny was noted by a Washington Post
commeniatot:

The Ferguson trial has the lawyer-hating masses clamoring for—you guessed it—
a real lawyer. Suddenly, lawyers are agents of ratenality and justice.”!46

Other lawyers raised the question of fundumental fairness in other ways. Said Jack
Liunan, “As horrific as the crimes are, when people see somcone battling for himself
and he doesn’t know how to do it, they feel this isn’t fair.>’!47 Leon Friedman honed in
on what he saw as Judge Belfi's failure to inquire into Ferguson's ability to knowingly
and furelligently waive counscl.!¥® Professor Burt Neuberne focused on the

community’s need for an “imprimatur of guilt”: **It was important {or everyone o
say “You did something terrible,” and they want to be sure Ferguson never gets out of
jail. It served an important social purpose. But that is not the purpose of 2 u-:al #2149

And while the trial had its “‘moments of catharsis for survivors,”' it left a ““nasty,

hollow fecling in its wake.”!59 Jan Hoflinan’s analysis {or the New York Times rings’

the most true:

Judge Belfi's ruling addressed a broader social need as well. Since 1981, when
John ‘Hinckley shot President Reagan, the public has grown weary and fearful of
both the insanity defense and a defendant’s being found continually unfit to
stand trial. People are concerned that such defendants will somehow unjusdy
elude conviction and punishment, and that terrible crimes will never be brought
to closure. !5

M0 Derling, supra note 125,
W Nighiline (ABC News television broadcast, Feb. 10, 1995), Transerpt 3580.
"I Assoviated Press, LIRR Shooting Suspeet Rejects Insanity Defense; Gontends That Court Wants to Gover
Up the Facts, BErGEN (N]) Reconn, Aug. 20, 1994, at Ad.
" Bruce Frankel, NY Rail Suspect Wit Represent Self in Courr, USA Topay, Jan. 17, 1995, at 2A.
" Alyson Alert, Unired Srates: Lawyer/Killer Tests Kules for Mental Competenice, IntecPress Scmcc, Nov.
22, 1994,
"* Quis Pike, Insane Policy, NEw ONLEANS TisMES-Ticavunit:, Feb, 23, 1995, at B7.
WL arter From a Different Trial: Raising the Images of Latyvers By Proceeding Without Them, Wasn, PosT,
Ieh, 3, 1995, at AZ.
" Jan Hoffmyan, Lingering Emptiness, N. ‘: 'I"I\u_‘., Feb. 18. 1995, at 26,
"* ‘Narilyn Goldstein, LIRR Casé a "Cateh22" in Revrse, Newsday (\assau & Suffolk cd.), Feb. 3,
}395 at A8 (chiracterizing Belfi’s decision as Ma mistake™),

. " Huﬁ'nmn, stipra note 147, at 26,
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By the time the trial was over, some observers shified their original perspective on
Ferguson, Said the widow. of one victim who originally assumed Ferguson was
insanc (“because I couldn’t belicve any human being could actually do this'),
*“There -is no doubt now that he is sane; . . . a very calculating, manipulating

-+ person.'154

The Ferguson trial, in summary, concluded with the same sort of stercotypical
constructions of mentally disabled criminal defendants as have most of the other
important cases to draw media attention since the trial of John W. Hinckley.

V. CONCLUSION

It is difficult to discuss the Ferguson trial—"one of the most bizarre cases in court
history™! 3 —without invoking Flamiee; Is Justice Thomas hoisted by his own petard?
Godines rejected the argument that un assegsment of competence {or counsel-waiver
purposes need be more searching or detailed than one for ability-to-stand-trial

purposes, This rejection resulted, ultimately, in the affirmance of the defendant.

Moran’s conviction in that case,’™ a “victory’ for the state of Nevada (where
Moran’s crimes were commirted) and the United States Department of Justice (that
shared argument on the Supreme Court level with the state).! It is beyond
argument that onc of the hoped-for results of a prosecutorial victory.would be an
increase in the number of convictions (and a concomitant decrease in the number of
appellate reversals) in cases involving defendants of questionable competence. 3%
And the denouement of Colin Ferguson's case was precisely such a result. Richard
Moran’s original guilty plea attracted no national attention. The Supreme Court’s
decision in Godinez auracied little. “The Ferguson case was a media circus. “The
heuristic of the' vivid case'S? quickly educated the media and the American public
about the broad outlines of the Gadines rationale {although few of the thousands of
press stories about Ferguson made the explicit link berween that case and the
Godinez decision). For better or worse, just as the Hinckley case drove the insznity
“réform® debate of the carly 1980','%% so will the Colin Ferguson case drive
whatever debate develops over comipetence questions in the late 1990%.159

152 Tohn T. McQuiston, Reporter's Notebook: Views Shife on Insanity in Kitlings on LLR.R., N.Y., TiMes,
Feb, 12, 1995, at 42, ; Lo )

193 MeQuiston, supra note 83. . . . T

¥** On remand, the Ninth Circuit affirmed the twial court's denial of Moran's habeas petition, finding that
his’guilty plea entry was voluntary and intelligent. Moran v, Gedinez, 40 F. 34 1567 {9th Cir, 1994),
amended on denial of rehearing, 1994 WL 805772 (9th Gir. 1994), bur see fl. » 40 F. 3d at 1577 (Pregersun,
)., dissenting). ) . . . .

135 See 1993 WL 751849 (1ranseript of oral argument in Godinez v. Moran, 113 §. Ct. 2630 {1993)}.
'3 In 1992, the Supreme Court had ruled in Medina v. California, 112 8. Cr. 2572 {1992}, that it was
not unconstitutional to place the burden of proof at an incumpcetency to stand wial hearing on the
defendant: Thus, if the scales are equally balanced between competence and incompetency, cases may
proceed 1o toial. )

'3 See e.g., Perlin, supra note 123; Perling supra note §21, Perlin, Psychodynamies, supra note 124,

138 PERLIN, suprd niote 15, : ' :

1** Beyond the scope of this paper s an inquiry into an irony that seems never to have been considered in
the literaturé: the parallcls between the post-Finckley insanity defense “reform® debate {on whether the
affective/behavioral prong of the insanity defense should be jetdsoned, leaving only a copnitive prong, see
fd. at 17-27) and the inguiry posed here (as to whether 3 cognitive inyuiry is sufficient in a competence-
waiver case, or whether a functional standard must be met as well),
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Godinez is, at base, a cynical and meretricious decision. I‘t is _cynical b_ccause of its
solt focus on thie cognitive aspects of the capacity dcturmmnn.on and its prc.JI'omjxd
disinterest in the functional aspects. It is merciricidus because it appears to simplify
and unify a complex area of the law; in reality, it simply m.akes it more l:kcl)[-—-far
more likely—that more sedously mentally disabled crimnqal defendants wq} b_c
convicted and subsequently imprisoned.ft? It is also Imcrctricxf)us because, though it
appears to privilege autonomy in an almost 1ibcnar_m:.1 way, it actually CXpOSES. Lh‘c
majority’s déep contempt for mentally disabled cnmm:'ll dcl?cndnms :1'n-:i its ueger
disinterest in the logical and likely results of the decision.!®! And this contempt
extends 1o a4 contempt to the vicims of crimes such as those committed by
Ferguson.!6? - .

Reaction 1o the Ferguson wial exposes the pretextuality that provndc_& the
underpinning of the Godinez decision. Alihough public anc.:l .mcc-iia response _dnd not
appear to be as overtly sanist as, say, typical responses to mmga‘:.mg mental dls.nbxhry
evidence in death penalty cases'®? or federal judges® construction of such evidence
in their application of the Federal Sentencing Guidclin_cs,_““ the trial spectaf:l'c
remained profoundly sanist.!*® The appesrance of justice Is a componcent ot_’ a fair
trial; ¢ thar appearance was sadly lacking in Ferguson’s trial. .

Godinez, 10 be blunt, is a bad decigjon. It is also a cruel decision. Few onlookers
can quarrel with the ultimate verdict in the Ferguson case, b.ut Fhe steps along the
way did nothing more than strain justice and mock the Constitutional guarantees of
u fair trial. Dignity, indecd, was the first to leave.

190 See il a1 428-29 (offening similar argument against abolition of the insnnit):dqfcnsc). . )
1al I{:;;:)und L'hurapcfuic juriir!mdcm:c guestions are also raiscd_ by ’bu{h thc Cerrw:.: dcc{smnﬁnd;d{a
Terguson teial, See generally PEIUIN, supat note 6; Michac l._. Trecling What fs ”“m',"mn‘_]‘}?fpm irml:.. .
NUY.L. Scrt ] Fus Kys, 623 (1993); David Wesler, .Pun:mg .\__Icn!ul Hlealth Inty ;'H.:.umf eatlt mi;: 4
Law & Huat Bunav, 27 (1992); David Wexler, 'HIcrup.cun.: Junsprudence c}md (?}muam.lg Conc.e)')és u{[ gu
Scholarship, 11 Brnav. Sci & k. 12 (1993). Resolution of these qucsuons.mcludm'g SpL;‘l c::n3: 1;
question of the extent to which some measure of carelully modulated pn[crn;hsm {as “.0|._11d ¢ e _Lctlc !
in.a refusal 1o aflow mentally disabled defendants such as Ferguson to waive counsel) is sanist is als¢
; : scope of this paper. .
ﬁ\:ygt::l g:;-i:loghcr Johnsr: Igufkad.'squc Nightmare of a Trial, Axaz. Ripuunc, Mar. ?_, 1995, at B3

The justice systém also fails victims. In the Ferguson case, the trial st have bché.ad&&;-cs‘ﬁ;-
piglitsare, There is no justice when an accused roams the counruum'mcapnbla:_ of ¢ Uﬁ\‘I :;':E s o
or taking responsibility for his actions. It was a spc-ctaclc. not a tnnl..lt undermine c court

integrity and fustered the belief that the crimina! justice system is not fair. :

1 Michael L. Pedin, The Saniss Lives of Jurors in Death Penalty Cases: Th Puzzling Role of “Aditigating "
Mental Disability Euvidence, 8 NoTrE Daski |. L., Eniucs & ;’ulu. Porcy 239 (199-}). - o
188 ptichiael L Perlin & Ked K. Gould, Rashonton amd the Criminal Law: Aental Disability and the Fedira
Sentencing Guidelines; 22 Am. . Crina. L. 431 (1995). ‘ o )
"inS::}ci-ms, supra ;non: 162 (“Regretably, Thomas’ opinion does not fie reality or serve justce. It'sa
backward step in the face of 3 mushrooming pepulation of mentally ill, developmentally disabled, and
mentaily retarded people ensnared in the criminal justice system™). . . ]
1o I:'.g.?'fn re Murfhisun, 319 ULS. 133, 136 (1955); Walker v, Locklan, 726 1424 1218, 1244 (8th Cl.l‘.
1984); City of Cleveland v. Cleveland Eleetric Hluminating Co., 503 1 Supp. 368, 381 {M.D. Oh‘m
1980}, .
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